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CONVI CTI ONS REVERSED AND | NDI CTMENT DI SM SSED Bl RCH, J.



Gregory Adans Valentine was convicted by a jury of
unl awf ul possession of a Schedule VI substance with intent to
manuf act ur e, deliver, or sell (a Cass E felony) and unl awf ul
possession of drug paraphernalia (a Class A misdenmeanor).' W
granted his application for review pursuant to Rule 11, Tenn. R
Cim P., inorder to determ ne whether his testinony fulfilled the
requi renents of Rule 41(g), Tenn. R Crim P., thereby preserving
his right to challenge, on appeal, the adnmission of illegally

obt ai ned evi dence.

For the reasons herein stated, we find that Val enti ne net
the requirenments of Rule 41(g) and is, therefore, entitled to
persist, on appeal, in his challenge to the adm ssion of such
evi dence. Further, Valentine here insists that the convicting
evi dence introduced against him was insufficient to support the
convictions. W agree and find that the | egally gathered evi dence
is, indeed, insufficient to support the convictions. Accordingly,

the convictions are reversed, and the indictment is disnm ssed.

The record indicates that on Decenber 27, 1991, the 24th
Judi cial District Task Force sent a confidential informant wearing
a conceal ed recording device to conduct a drug transaction wth

Val entine. The effort was successful; Valentine sold a quantity of

'Tenn. Code Ann. § 39-17-417(a).
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marijuana to the informant. As a result of the purchase, Henry
County Deputy Sheriff Stephen Page submtted an affidavit to a
magi strate supporting his application for the i ssuance of a warrant
to search Val entine's Springhill Road residence, including "all the
bui | di ngs, vehicles and out houses” on the property. The affidavit

st at ed:

The affiant's belief is based upon
i nformati on which he has received
from a reputable and reliable
person, whose nane and identity has
been disclosed to the undersigned
Judge of Henry County, Tennessee,
[the magistrate signed his nane
here] which said infornmation is as
fol | ows: a confidential informant
who knows what mari huana | ooks |i ke
and who has bought narihuana from
Val enti ne at the above | ocation and
has seen cocaine at the above
| ocation and knows that Valentine
has had said nmari huana and cocai ne
at the above location within the
| ast 5 days.

The magi strate i ssued the warrant. D scovered and sei zed
in the search were approximately thirty-seven marijuana plants
gromng in the attic of a building |ocated behind Valentine's
resi dence. Oficers also found planters, fertilizer for the
plants, utensils for watering the plants, and a |ighting system
that included a device for transversing the lights to equalize

exposure upon each plant. Along with the plants and equi pnent,

of ficers seized several photographs of marijuana crops Val entine



had grown over the years. The director of the task force

vi deot aped t he search.

Valentine filed a pretrial notion to suppress the seized
evi dence. He alleged that Page's affidavit did "not reflect an
adequate basis for the '"reliability" of the confidential informant
and [did] not contain sufficient information as to how the
confidential informant knewt he def endant had marijuana and cocai ne
at the address to be searched."” The trial court denied the notion

wi t hout making findings of fact or concl usions of |aw.

Inajury trial on Novenber 19, 1992, the State presented
evi dence of the purchase, the application for the search warrant,
the search, the location of the marijuana, the plants, the
phot ographs, a videotape, and m scel |l aneous drug paraphernali a.
Val entine persisted in his objection to the evidence; ultimtely,
he testified in his own defense. As stated, the jury found him
guilty of the Cass E fel ony of possession of marijuana with intent
to manufacture, deliver, or sell and the Cass A m sdeneanor of

unl awf ul possession of drug paraphernali a.

On appeal to the internedi ate court Val entine rai sed four
issues. He relied principally upon his contention that the trial

court erred in refusing to suppress the evidence sei zed pursuant to



one of the two search warrants i ssued.? Addressing this issue, the
appel l ate court found that the questioned evidence had, indeed,
been illegally obtained and that the trial court was in error for
havi ng refused to suppress it. This finding notw thstandi ng, the
court concluded that Valentine had waived this issue by having
failed, in his testinony at trial, to give the seized evidence an
"innocent or mtigating cast." This "cast" is required in order
for a defendant to preserve the right to object to the
adm ssibility of the evidence. Tenn. R Cim P. 41(g). Finding
the evidence of guilt sufficient, the internediate court affirned

t he convictions.

In order for a search warrant to neet constitutional
requi renents under Article 1, Section 7, of the Tennessee
Constitution, the warrant nust conply with the two-pronged standard

voiced in Aguilar v. Texas® and Spinelli v. United States.* State

*Two search warrants were i ssued in this case. The second one
aut hori zed a search of a duplex owned by Val entine, |ocated at 203
and 203B Lydia Street, Paris, Henry County, Tennessee. Valentine
filed a notion to suppress the evidence seized under both search
warrants. As to the second warrant, here described, the tria
judge granted the notion on the grounds that there was no show ng
of the basis for reliability and an incorrect description of the
pl ace to be searched. The affidavit in support of the second
search warrant used the sane | anguage regarding the informant as
the first search warrant now on appeal .

3378 U.S. 108 (1964).

‘393 U.S. 401 (1969).



v. Jacumn, 778 S.W2d 430 (Tenn. 1989). The two prongs of the

Aguil ar-Spinelli test are usually referred to as the "basis of

know edge" prong and the "veracity" prong. The United States

Suprene Court described the test as foll ows:

Al t hough an affidavit may be based
on hearsay informati on and need not
refl ect t he di rect per sona

observations of the affiant, the
magi strate nust be informed of sone
of the underlying circunstances from
whi ch the informant concl uded that
the narcotics were where he cl ai ned
they were, and sone  of t he
under |l ying circunstances from which
the officer concluded that the
I nformant, whose identity need not
be di sclosed, was "credible" or his
information "reliable.” O herw se,

"the inferences fromthe facts which
| ead to the conplaint™ will be drawn
not "by a neutral and detached

magi strate,” as the Constitution
requires, but instead, by a police
officer "engaged in the often

conpetitive enterprise of ferreting
out crinme," or, as in this case, by
an unidentified informnt.

Aguilar, 378 U.S. at 114-15 (citations omtted).

As found by the Court of Crimnal Appeals, the |anguage
"who knows what nari huana | ooks |i ke and who has bought mari huana
from Val enti ne at the above |ocation and has seen cocaine at the
above location" is sufficient to satisfy the "basis of know edge”

prong of Jacumin. State v. Mon, 841 S.W2d 336, 339 (Tenn. Crim

App. 1992)(holding that the "basis of know edge" prong was
satisfied by the |language "informant . . . had personally seen

mari j uana being used and/or distributed").



The affidavit, however, fails to satisfy the "veracity"
prong of Jacumin. It referredto the informant as "a reputabl e and
reliable person.” This conclusory statenent provided no facts upon
which "the nagistrate [could] determne either the inherent
credibility of the informant or the reliability of his information
on the particular occasion." Mpon, 841 S.W2d at 338 (citations

omtted).

Thus, the affidavit failed to satisfy the constitutional
requirenents of Article 1, Section 7, of the Tennessee
Constitution. W nust find that the search warrant was
i mprovidently i ssued by the magi strate. Accordingly, we agree with
the internediate court's view that the trial court erred in its
refusal to grant Valentine's notion to suppress the evidence seized

under the search warrant.

Even though the trial court erred in permtting the
illegally obtai ned evidence to be i ntroduced agai nst Val entine, his
standing to raise the issue on appeal depends upon his conpliance

with Rule 41(g), which provides:

I f i nadm ssi bl e evi dence obt ai ned by
an illegal search or seizure is
erroneously permtted to be
i ntroduced agai nst a defendant,
f the fefentant SUbserrent
bifies s to the sare eriden
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Tenn. R Cim P. 41(g) (enphasis added).

Val entine insists that he conplied with the requirenents
of Rule 41(g); consequently, we begin with an exam nation of the
rationale for the Rule. The Conments of the Advisory Conmm ssion
indicate that "[t]he provision of subsection (g) is designed to

change the rule of Lester v. State, 216 Tenn. 615, 393 S.W2d 288

(1975)[sic], which often caused a defendant to waive one

[constitutional] right by exercising another.” Tenn. R Cim P.

41 (Advi sory Comm ssion Conments).

5

In Lester v. State,® a mal e assail ant foll owed a wonman to

her hone, where he beat her, cut her, and attenpted to abduct her.
During the struggle, she pulled several buttons fromthe sl eeve of
his coat. The investigation |ed authorities to Lester. They went
to his residence without a warrant in an attenpt to match the
buttons recovered at the scene with those on one of his coats.
Al t hough Lester was not honme when the police arrived, they were
admtted by his wife. She conplied with their request to produce
one of Lester's coats for their exam nation. They seized the coat.
Testifying at trial, Lester admtted ownership of the coat, but he
expl ai ned that the buttons had been | ost | ong before the assault in

guesti on.

5393 S.W2d 288 (1965), i:it. (¢1iti, 383 U.S. 952 (1966).
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The primary issue addressed by the Court in Lester was
whether the wfe's consent to search the marital residence
forecl osed the husband from objecting to the adm ssion of certain
of his personal property seized. Ancillary perhaps to Lester, but
of profound pertinence here, is a consideration of the dilemm
Lester confronted--that is, preserving his standing to object to
the adm ssion of the coat on the grounds that it was illegally
sei zed whil e contenporaneously adm tti ng ownership of the coat and
attenpting to destroy its probative value as incrimnating evidence

agai nst him

The Court addressed this dilemm, albeit r at her
obliquely: "W think, too, that under the facts here where the man
does testify that the coat was his and raises an issue as to the
I ncrimnating evidence therein that he waives any objection as to
whet her or not the coat was secured by reason of a search warrant."”

Id. at 291 (citation onmtted).®

However, in a petition for rehearing, Lester squarely
questi oned whet her wai ver should be applied to the constitutional
I ssue, e.g., the legality of the search and seizure. The Court

clarified and expanded its original opinion, stating:

®'n this holding, the Court upheld and extended the rule of
Burks v. State, 254 S.W2d 970 (Tenn. 1953), and Hood v. State, 255

S.W 51 (Tenn. 1923). The rule in those cases was "since the
def endant took the stand and admtted his ownership of the seized
property, he waived objection to the search warrant." Burks, 254

S.W2d at 971. Lester upheld the waiver rule even though the
def endant denied commtting the crine.

10



It is argued that we "inadvertently
overl ooked the fact" that the case
of Batchelor v. State, which we
cited in our original opinion, and
the cases therein cited, rely
primarily upon adm ssion of guilt
rat her than naked ownership of the
seized property. This argunent is
in connection with our statenent
that the petitioner waived any
objection he mght have to the
search warrant when he testified as
to his ownership of the coat and
thus attenpted to say where the
buttons had gone, etc. We t hink
t hat our statenent and conclusion in
the original opinion were correct,
and even under this situation, by
the man thus testifying regardl ess
of what we have heretofore said
about the search warrant, and even
if the coat had been illegally
obt ai ned, by thus testifying the man
makes the evidence conpetent.

There are many cases in this
jurisdiction and others which dea
with the broad principle that if a
def endant testifies in substance as
to evi dence whi ch has been ot herw se
erroneously admtted, then his
testinmony clears whatever error
there m ght have been. Thus, these
cases clearly show that the rule is
not limted to the situation where
the defendant takes the stand and
admts he committed the crinme with
whi ch he was char ged.

Id. at 292 (citations onitted).

The holding in Lester, and especially the | anguage in the
opinion on the petition to rehear, has cone to be known as the

"Lester Rule"; it has been applied since then with predictable

results. See, e.qg., Patterson v. State, 475 S.W2d 201 (Tenn.

11



Crim App. 1971) (held that defendant waived right to appeal a
search and sei zure i ssue because he testified that the drug capsul e
found in his car was purchased under a doctor's prescription);

Berry v. State, 474 S.W2d 668 (Tenn. Crim App. 1971) (held that

def endant wai ved right to appeal a search and sei zure i ssue because
she testified, despite the fact that she denied all interest in the
illegal drugs seized and produced a wtness who admtted

owner shi p).

In an effort to tenper the harsh effect of the rule, the
drafters of the Tennessee Rules of Crimnal Procedure pronul gated
Rul e 41(g). As indicated above, Rule 41(g) was designed to prevent
the result in Lester. Specifically, it provides that no waiver
occurs if a defendant's testinony "gives the evidence an innocent
or mtigating cast as to the charge" and "denies the charge.”

Tenn. R Cim P. 41(9g).

W nust now scrutinize the defendant's testinony to
determ ne whether its essence is such that it prevents waiver. The
State argues that Valentine's testinony failed to give "an i nnocent
or mtigating cast"” to the evidence against him and asserts that
Val entine, on cross-examnation, admtted having manufactured
marij uana. Thus, clainms the State, this testinony constitutes

nei ther a denial of the charges nor an innocent cast.

12



In Harrison v. United States, the United States Suprene

Court held that testinony by the defendant given at trial to rebut

a

evi dence coul d not

conf essi on

illegally obtained and illegally admtted into

392 U.S. 219 (1968). The Court reasoned:

[ The defendant] testified only after

t he Gover nnment had illegally
introduced into evidence three
conf essi ons, al | wrongfully

obtained, and the same principle
t hat prohi bits t he use of
conf essi ons SO procured al so
prohibits the use of any testinony
i mpel l ed thereby--the fruit of the
poi sonous tree, to i nvoke a
nmet aphor . For the "essence of a
provi sion forbidding the acquisition
of evidence in a certain way is that
not nerely evidence so acquired
shall not be used before the Court
but that it shall not be used at
all."

In concl udi ng t hat t he
[ defendant' s] prior testinony could
be used against him w thout regard
to the confessions that had been
introduced in evidence before he
testified, the Court of Appeals
relied on the fact t hat t he
[ defendant] had "made a conscious
tactical decision to seek acquittal
by taking the stand after [his] in-
custody statenents had been let in
. . . ." But that observation is
beside the point. The question is
not 1ittitr the [defendant] made a
know ng decision to testify, but
Py If he did so in order to
overconme the inpact of confessions
illegally obt ai ned and hence
inproperly introduced, then his
testimony was tainted by the sane
illegality t hat render ed t he
conf essi ons t hensel ves i nadm ssi bl e.

13

be used agai nst the defendant at

his retrial



ld. at 222-23 (citation onmtted)(footnotes onitted).’

The primary concern of the Harrison Court was that the
def endant should not be forced to choose between conpeting
constitutional rights because of an illegality perpetrated by the
state. This dilenma is as great a concern here as it was to the

Advi sory Comm ssion when Rule 41(g) was drafted.

Because of the illegal seizure and subsequent i nproper
adm ssion of the seized evidence, Valentine testified in order to
rebut the effect of the evidence. As aresult, he had to waive his
Fifth Anmendnent and Article 1, Section 9, rights, and he becane

subject to a cross-exam nation over which he had no control.

Under Harrison, Valentine's testinony would not be
adm ssi ble upon retrial unless the State could show that the
illegal evidence did not cause himto testify. Thus, to hold that
his statements nade during testinony, intended only to "neet,
destroy or explain" evidence illegally admtted, operates to waive
his right to raise the legality of the search and sei zure would
accord the statenents a legitimcy which they do not otherw se

have. ®

"The Court further placed the burden squarely on the
Government to "show that its illegal action did not induce [the
defendant's] testinony." 392 U S. at 225.

%W note that other states have applied Harrison to prevent
wai ver of review of search and sei zure i ssues when the defendant
testifies at trial. See, e.qg., Hay v. Kentucky 432 S. W2d 641 (Ky.

14



We find that even under the narrow construction of Rule
41(g) urged by the State, Valentine's testinony gave the evidence
presented an "innocent or mtigating cast.”" The State argues that
Valentine admtted to "manufacturing” marijuana, the crinme wth
whi ch he was charged. W observe that "to manufacture” marijuana
is a legally defined term Specifically, "to manufacture" for
pur poses of Tenn. Code Ann. § 39-17-417(a)(4) neans:

t he producti on, preparation,
pr opagati on, conmpoundi ng, conver si on
or processing of a controlled
subst ance, ei t her directly or
indirectly by extraction from
substances of natural origin, or
i ndependently by neans of chenica
synt hesi s, and i ncl udes any
packagi ng or repackaging of the
substance or | abeling or relabeling
of its container Errept ottt
foes iﬂclude the
' rp (N T N B
n
n

Tenn. Code Ann. § 39-17-402(14) (enphasis added).

Ct. App. 1968) (right to appeal search and seizure was not waived
wher e defendant took the stand and adm tted possession of al cohol
in his hone, located in a dry area, and explained why he had it
there); Sherlock v. Texas, 632 S.W2d 604 (Tex. Crim App. 1982)
(hol di ng that under Harrison, even incrimnating evidence offered
by the defendant on direct did not waive right to appeal legality
of the search and seizure); Thomas v. Texas, 572 S.W2d 507, 508
n.2 (Tex. Crim App. 1976) (no waiver of any objections to the
legality of the search where defendant testified that biphetam ne
capsul es found in his car were left there by a friend and that the
pills were prescribed for the friend because "[i]t is clear this
testinmony was offered to neet, destroy, and explain after the
fruits of the clained illegal search were admtted").

15



In his testinony, Valentine never indicated that he was
doi ng anything besides manufacturing marijuana for his own use.
This purpose is explicitly exenpted from the definition of
"manuf acture" and does not constitute an elenment of the crinme wth
whi ch he was charged. Further, because "manufacture" is a |lega
term the sole statenent nmade by Valentine that he was
manufacturing nmarijuana cannot reasonably be understood to
enconpass the precise legal definition found in the statute.
Mor eover, Valentine's testinony that he manufactured the nmarijuana
for his own personal use constitutes an inplicit denial of the

charges of possession with intent to sell or deliver.?®

Thus, we find that through his testinony Val entine did,
in fact, cast the evidence in an innocent light, and he did deny
the charge. Hence, his search and seizure i ssue was preserved on
appeal. The result is that he fulfilled the requirenents of Rule
41(g), thereby preserving his right to raise the constitutionality

of the search and the adm ssion of the seized evi dence.

Finding that the trial court conmtted constitutiona
error in admtting the illegally obtained evidence and that
Valentine did not waive this issue on appeal, we now consider

whether this error is harm ess beyond a reasonabl e doubt. Chapnman

°The appel |l ant was charged with possession of marijuana with
intent to sell, manufacture, or deliver. Subm ssion of these three
charges to the jury prevents us now from determ ning the precise
charge upon which the conviction rests.
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v. California, 386 U S. 18, 22-23 (1967); State v. Howell, 868

S.W2d 238, 252-54 (Tenn. 1993). Under this standard, the question
is "whether there is a reasonable possibility that the evidence
conpl ai ned of m ght have contributed to the conviction."™ Chaprman

386 U.S. at 23 (citation omtted).

In this case, the inproperly admitted evidence
constituted the State's case against Valentine. W cannot find
that this error was harnless beyond a reasonable doubt. In
addition, exclusion of the evidence in this case furthers the
deterrent purposes of the exclusionary rule because it reinforces
the duty that the police and |aw enforcement officials have to
provi de proper information to the magistrate in order to obtain a

search warrant. Finally, we observe that

it is not deterrence alone that
warrants the exclusion of evidence
illegally obtained--it is "the
I nperative of judicial integrity."”
The exclusion of [illegally obtained
evi dence] deprives the Governnment of
nothing to which it has any | awful
claim and creates no inpedinent to
| egiti mate net hods of investigating
and prosecuting crine. On the
contrary, the exclusion of evidence
causally linked to the Governnent's
i1l egal activity no nore than
restores the situation that would
have prevailed i f the Governnent had
itself obeyed the | aw

Harrison, 392 U. S. at 224 n.10 (citation omtted).
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For all the foregoing reasons, the convictions are

reversed; the indictnent is di sm ssed.

ADCLPHO A. BIRCH, JR., Justice

CONCUR:

Ander son, C. J.
Drowta, Reid, Wite, JJ.
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